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For most of the last eight years I have been a prosecutor, returning to 
where I started my legal career between 1976 and 1988, when I was lucky 
enough to work for the Office of the Director of Public Prosecutions, of 
which the last three years were on secondment to the Attorney-General’s 
Office. During that period (1985 to 1988) the Crown Prosecution Service 
was set up and took its first faltering steps. Watching its progress from the 
comfortable distance of the Law Officers’ Department persuaded me that I 
could not possibly consider ‘returning’ to my home base at the end of my 
secondment because it had been utterly destroyed and replaced by an 
underfunded bureaucratic mess. I went instead into private practice. 

Returning to prosecuting, and the public sector, after nearly 20 years in 
private practice, was interesting. So much had changed, and the CPS, seen 
at first hand, had made enormous strides. Under the leadership of Sir Ken, 
now Lord, MacDonald, the organisation appeared confident and self- 
assured, and it had received extra funding which made it appear to be 
moderately comfortably off. At the same time, processes and procedures 
had been transformed so that what had seemed, in the early 1980s, to be 
a relatively simple job had become immeasurably, and unnecessarily, more 
complicated. There appeared to be two main reasons for this: first, the 
impact of the original changes brought about by the Philips Commission 
on Criminal Procedure, and subsequent procedural advances (including, 
but not limited to, the disclosure provisions in the Criminal Procedure and 
Investigations Act 1996'); secondly, the intrusion of political and media 
pressure into all aspects of prosecution decisions. 

The intentions of the Philips Commission, which reported in 1981,? 
were widely applauded across party lines. Part 1 of the Report dealt with 
police powers, and in particular the proposal to retain the right to silence, 
and to tape-record all police interviews. This, and other reports, laid the 
ground work for the wide-ranging changes which were brought into being 
by the Police and Criminal Evidence Act 1984, and while few would now 
contest the principles and procedures of PACE, at the time it marked a sea 
change in criminal practice of greater proportions, arguably, than anything 
since. In relation to tape-recorded interviews, the Home Secretary, William 
Whitelaw, expressed some reservations about both practicalities and cost: 
‘Wholesale recording of police interrogations’, he warned, ‘would be a 
very expensive business’. That was certainly prescient. 
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Part 2 of the Report dealt with the creation of the CPS. Whitelaw spoke 
of this as: 


an issue of fundamental importance to the way in which our criminal justice 
system works: whether, as now, chief officers of police should have responsibility 
for bringing criminal prosecutions, subject only to the control of [the Attorney- 
General or the DPP]; or whether, as in many other countries, including Scotland, 
the responsibility for prosecutions should be divorced entirely from those of the 
police. ... The Philips Commission proposed, in effect, a partial, but not total, 
divorce of the police from the prosecution process. Under its proposals, the 
original decision to prosecute would remain with the chief officer, but, in every 
police area, there would be an independent Crown prosecutor. 


The CPS was brought into being in October 1986, following the passing of 
the Prosecution of Offences Act 1985. As is common with all government 
initiatives, the intentions are more or less good, but the implementation is 
poor. The creation of the CPS was given too little time and preparation. It 
was underfunded and has remained so for most of its existence. The 
mainly excellent local prosecuting solicitors’ departments, which had 
hitherto been responsible for the majority of prosecutions in individual 
police areas, were scattered to the four winds. In the rush to establish a 
core principle of the changes, namely a total separation between police 
and prosecutor, much vital experience and trust was lost, to be replaced by 
complex referral practices, and the technical difficulty of ensuring that 
files were efficiently transferred—something that has dogged the CPS 
throughout the last 28 years. 

The hopelessness of the CPS cause was brought home to me at a meeting 
I attended with the Law Officers a year later, in autumn 1987, at the 
Treasury. By that time it had become abundantly, and publicly, clear that 
the funding for the CPS was inadequate, and the Attorney-General, Sir 
Patrick Mayhew, was confident that the meeting, which was part of what 
was then called the Public Expenditure Survey, would give clearance for 
increased funding. To our surprise, however, we were met with calls for 
cuts to the already meagre budget. Two proposals were put forward by the 
Chief Secretary to the Treasury: he recalled that it had been estimated in 
the CPS planning stage that the average time it would take for a Crown 
Prosecutor to review a case was seven minutes, and funding had been 
provided on that basis. Why not, he asked, revise that estimate downwards 
to four minutes? When Sir Patrick, taken completely by surprise, said that 
he thought that was impractical, the Chief Secretary came up with his 
alternative proposal: why not simply decide not to prosecute certain types 
of offence. When the Attorney-General protested that he thought that this 
might not go down well in the House, the response was that when the 
Secretary of State for Health had told the House of Commons that funding 
for kidney transplants would be cut, and a number of patients would die 
as a result, it seemed to go down ‘all right’. 

With the implementation of the charging provisions in the Criminal 
Justice Act 2003 the decree absolute of the divorce of the police from the 
prosecution process was finally granted, and the police no longer have the 
general power to charge. In almost all cases a Crown Prosecutor has to 
make a charging decision. One consequence of all this was, of course, 
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intended to be that the separation of powers would introduce a fairness 
into the system which would be transparent to all. The 2003 changes were 
also aimed at reducing the number of cases where charges preferred by a 
police officer subsequently had to be dropped. Whether this important 
aim has been achieved is a matter for the statisticians, but last time I 
looked, admittedly five years ago, the case had not been proved beyond 
reasonable doubt. One unintended consequence, but one which might 
have been foreseen, was that in removing from a police officer the 
responsibility of considering whether a charge might stick, you also 
remove a vital part of his or her commitment to the case. Part of the 
training given to Crown Prosecutors from 2005 onwards on making 
charging decisions was that no decision should be made?’ until all the 
evidence was available, because it was thought that many police officers, 
once their case had been charged, would be reluctant to spend any more 
time on gathering essential evidence, and would abdicate responsibility for 
it. Another detrimental side-effect may be that a police officer’s under- 
standing of the criminal process, and of case-building, is depleted, and his 
or her investigation skills are thereby weakened. They do not see at first 
hand the consequences of sloppy investigating and failing to follow up all 
the evidence that is needed to prove a case. 

During my time at the CPS between 2006 and 2009 numerous initiatives 
came and went. Although they were always billed as improvements, they 
were usually, at their core, attempts to save money. Which is not to say 
that the initiatives were wrong, and certainly not that the people charged 
with putting them in place lacked skill, diligence or integrity, simply that 
the struggle to put reforms in place, often with the need for cross- 
departmental cooperation, led to disappointing results, and, crucially, 
great damage to morale. Staff began to suffer from ‘change fatigue’. 

The ‘virtual courts’ project had its virtues, and the concept of ‘simple, 
speedy, summary justice’ is surely to be commended. But the drawbacks 
were obvious and critical. For a start, calling a justice process ‘virtual’ 
conjures up images of virtual reality which are not consistent with the 
majesty of the law. Conducting justice by TV link, with a 15-minute slot, 
reduced the event to a form of TV game show. Getting the appropriate 
legal advice to an accused was not easy. None of the participants could 
come away from the process with a sense that justice had been done. 

Another project, the ‘integrated prosecution team’, was a perfectly 
good idea: prosecution teams would be co-located with the police, and this 
would cut down on loss of files, speed up the process, and build trust. But, 
one could not help asking, what was the point of the last 20 years of total 
separation between police and prosecutor? Had that all been a horrible 
mistake? 

The Higher Courts Advocate project was in full swing during my time 
at the CPS. It was intended to lead to a position where the Crown 
Advocates, employed by the CPS, would present the vast majority of cases 
at all stages of the prosecution process. This would make the CPS into a 
‘world class prosecuting authority’; it would encourage the recruitment of 
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high-quality lawyers; and it could be made to look as if it would save lots 
of money. This ambition has now been all but abandoned after it became 
clear that it was extremely difficult to manage effectively, and, more 
importantly, that it clearly was not going to save money in real (as opposed 
to the smoke and mirrors of government funding) terms. 

The simple job of prosecuting had therefore, for these and other reasons, 
become unnecessarily complicated, with results that were not always 
satisfactory. 

The other element of the added complexity of the task was the effect of 
the constant criticism by the media and politicians of the job that was 
being done and, more to the point, the response that the CPS was expected 
to give to this criticism. The first DPP that I encountered was the splendidly 
named Sir Norman Skelhorn QC. He was a slightly forbidding character, 
pretty much straight out of a Dickens novel, who was not under any 
circumstances going to engage with the media. The press office was, as far 
as I can recall, his secretary, and she was not giving anything away. In 
1976 Sir Norman could just about get away with it. His successor, the 
more mellow Sir Thomas Hetherington QC, could not. When the big test 
of his time in the job, the Jeremy Thorpe trial, was getting under way, he 
felt forced to agree to give media interviews. Many praised this, as shedding 
light on a previously shadowy organisation. Others, including no doubt Sir 
Norman, thought it was a bad precedent. 

By the time I rejoined the CPS in 2006 a very strong public relations 
exercise was well under way. Crown Prosecutors received media training, 
and were expected to be the ones who commented on cases on camera 
outside court, ruthlessly elbowing police officers aside. Such conduct 
received a high-five salute in the ‘CPS News’. The fact that the CPS chose 
to appear when there had been a success, and not after a failure was 
perhaps notable, but it did not appear to me to be a very noble way of 
carrying on. The press, in any event, is a fickle ally, and providing a bit of 
mildly positive air time does not stop the reporters from doing the job that 
they believe they are paid to do, namely giving UK institutions a good 
kicking as often as possible. 

Undoubtedly, the most difficult and dangerous areas of media and 
political intrusion are those with strong public lobbies, including, for 
example, sexual offences, domestic violence and causing death by 
dangerous driving. All such cases are highly emotionally charged. The 
prospect of pleasing all (or indeed any) of the people even some of the 
time when making extremely difficult decisions about such cases is low. 
When a sanctimonious press is in full cry, it is difficult to ignore. Add to 
this the dangerous precedent of stating that victims must be believed when 
they complain, families of victims must be listened to, and investigations 
must therefore be instituted, with a strong prospect of the institution of 
proceedings at the end of the process, and you have a toxic mix. No one 
would want to down-play the suffering of victims, or their families, or 
their right to have their views considered, or to have decisions explained, 
but there must be a risk of the tail wagging the dog when decision time 
comes. The CPS does not represent victims. It represents the Queen. It 
must not be seen to be taking sides, as in commonplace litigation. It may 
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seem to be easier to place the facts before a court, and let 12 good men and 
true decide, rather than take the risk of being accused of being judge and 
jury and making feeble decisions. The job of the Crown Prosecutor is, 
however, impartially to assess the evidence, which must be sound and 
reliable, and to make decisions in accordance with the law. He or she must 
apply the Code for Crown Prosecutors. Personal feelings, and media 
pressure, must be left at the door. 
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